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In its seminal 2006 ruling in Childs v. Desormeaux!, the Supreme
Court of Canada refused to establish a duty of care for social
(non-commercial) hosts to members of the public who may be
injured by an intoxicated driver. Writing for a unanimous Court
in Childs, then-Chief Justice McLachlin stated that there was no
requisite proximity to establish a duty and that the injury to users
of the road was not reasonably foreseeable.

Additionally, the Supreme Court of Canada reiterated that there
is rarely a positive duty to act. The Court noted that a social host
differs in this regard from a commercial host, which engages in
commercial enterprise and is governed by legislation and
regulations. Chief Justice McLachlin noted that drinking is a
personal choice, writing:

“A person who accepts an invitation to attend a private
party does not park his autonomy at the door... Short of
active implication in the creation or enhancement of the
risk, a host is entitled to respect the autonomy of a
quest.”

1[2006] 1 SCR 643
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Justice McLachlin further noted that unless the host’s conduct
“implicates him or her in the creation or exacerbation of the risk,” there
is no social host duty of care. This statement, of-course, leaves
the door slightly open for an argument that in certain specific
situations, a social host may be liable.

Recently, the Ontario Court of Appeal considered Childs in
Williams v. Richard?, an appeal from a summary judgment
motion. At the hearing of the motion, Justice Gorman, relying on
Childs, dismissed two claims against defendant social hosts,
determining that there is no duty of care.

The facts of Williams are terrible. Mark Williams (“Mark”) was
killed in a motor vehicle accident after rear-ending a tractor. He
had three minor children in the vehicle.

The alleged social hosts are Eileen Richard (“Eileen”) and her son,
Jake Richard (“Jake”). Jake and Mark worked together and were
friends, regularly socializing and drinking beer together. On the
date of the accident, Mark went to the Jake and Eileen’s home,
where he drank approximately 15 beers over four hours. Jake
supplied all of the beer out of his fridge. Tragically, Mark got
into his vehicle and the accident occurred while dropping off a
babysitter.

The Court of Appeal distinguished the facts in Williams from
those in Childs. The Court focused on the fact that this was a
small gathering, Jake supplied all the alcohol, and there was no
doubting Mark’s level of intoxication. In other words, the Court
was of the opinion that it is possible that the social host’s conduct
potentially “implicated him... in the creation or exacerbation of the
risk”, as Chief Justice McLachlin discussed in Childs. Therefore,
the Court of Appeal set aside the motion judge’s order dismissing
the action.

Take Away

This decision is troubling for insurers. However, it is significant
to note that there is still no decision at any level establishing a
social host duty of care. What we can take away from Williams is
that defendants in social host cases need to be careful when
bringing a summary judgment motion. The easier it is to
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distinguish the facts in Childs, the less likely a defendant will be
successful on a summary judgment motion.

Until a duty is established, insurers should continue to fight
social host cases. We cannot forget Chief Justice McLachlin’s
comment; “Holding a private party at which alcohol is served... is
insufficient to implicate the host in the creation of a risk to give rise to a
duty of care to third parties.”
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